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RESERVE FORCES—Computation of retired pay of a reservist who 
is ordered to active duty for training and is injured and hospitcl- 
ized prior to expiration of the period of active duty. 


@ In reply to a letter requesting advice as to whether 
a reserve member of the armed forces, who is ordered 
to active duty for training for a 2-week period and is 
injured and hospitalized prior to the expiration of such 
period, may be credited with points in the computation 
of retired pay under 10 U. S. C. 1331, 1332, for (1) the 
entire 2-week period covered by his orders and (2) the 
period of hospitalization subsequent to such period, the 
Comptroller General of the United States said: 

“Under the provisions of section 1331 of Title 10 of 
the United States Code, a person is entitled, upon appli- 
cation, to retired pay if (1) he is at least 60 years of 
age, (2) has performed-at least 20 years of service 
computed under section 1332, the last 8 years of such 
qualifying service being performed as a member of a 
reserve component, including the Army or Air Force 
without component or any other category named in 
section 1332(a) (with certain exceptions not material 
in this case), and (3) he is not otherwise entitled to 
retired or retainer pay. Persons who were members 
of such reserve components prior to August 16, 1945, 
except a regular component, must have performed active 
duty during World War I or World War II to be eligible 
for this retired pay. 

“Insofar as here material section 1332 provides that: 

(a) Except as provided in subsection (b) (for the 
purpose of determining whether a person is entitled to 
retired pay under section 1331 of this title, his years 
of service are computed by adding— 

(1) his years of service, before July 1, 1949, in— 
(A) the armed forces; 
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(B) the federally recognized National Guard be- 
fore June 15, 1933; 

(C) a federally recognized status in the National 
Guard before June 15, 1933; 

(D) the Naval Reserve Force; 

(E) the Naval Militia that conformed to the stand- 
ards prescribed by the Secretary of the Navy; and 

(F) the National Naval Volunteers; and 
(2) each one-year period, after July 1, 1949, in 
which he has been credited with at least 50 points on 
the following basis— 

(A) one point for each day of— 

(i) active service; or 

(ii) service under sections 316, 503, 504, and 505 
of title 32 while performing annual training duty or 
while attending a prescribed course of instruction at 
a school designated as a service school by law or by 
the Secretary concerned; 
if that service conformed to required standards and 
qualifications ; 

(B) one point for each attendance at a drill or 
period of equivalent instruction that was prescribed 
for that year by the Secretary concerned and con- 
formed to the requirements prescribed by law, in- 
cluding attendance under section 502 of title 32 * * *. 
“For the purposes of section 1332, the term active 

service means active duty and active duty means full- 
time duty in the active military service of the United 
States, including duty on the active list, full-time train- 
ing duty, annual training duty, and attendance, while 
in the active military service, at a school designated as 
a service school by law or by the Secretary of the mili- 
tary department concerned. See 10 U. S. C. 101 (22) 


(24). (Continued on page 4) 
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EXPEDITING THE PAPER WORK FOR 
COURTS-MARTIAL 


LIEUTENANT A. R. 


Individual initiative and effort by those charged 
with the administration of justice and discipline 
throughout the Navy are required to insure the 
success of OPERATION TAPECUT. Successful 
implementation of this program can be measured 
by results. 

The U. S. Naval Receiving Station, Philadel- 
phia, the command to which LT Maier is attached, 
has established an excellent record for the ex- 
peditious handling of “mast” and trial records. 

In this article, LT Maier “passes on” the pro- 
cedures he has developed at his command and 
his recommendations for expediting the paper 
work for courts-martial. 


HE PROBLEMS facing a legal officer at a 

Receiving Station or a Naval Base are 
myriad, but certainly a continuing one is expe- 
diting the paper work for mast cases that ulti- 
mately result in courts-martial. There are some 
ways that the required paper work in this field 
can be expedited—resulting in savings to the 
Navy both financially and manpowerwise. 
Streamlining the administrative paper work 
also benefits the accused: If trial by court- 
martial is ordered, there is no unnecessary de- 
lay; and should conviction result, he can start 
serving his sentence and be restored to duty 
as soon as possible. ' 

First, all service record entries, relative to 
disciplinary matters (page 6, 6A’s, 9’s and 13’s) 
are prepared in the discipline office. At a com- 
mand with a large caseload the discipline office 
should have an experienced Chief Ship’s Clerk, 
or Warrant Ship’s Clerk, and at least three en- 
listed personnel assigned to it. One yeoman 
prepares the mast records, nonjudicial punish- 
ment book, arranges for the presence of wit- 
nesses and the accused, etc. The second yeoman 
prepares messages and speed letters in order to 
obtain service records or missing service record 
entries. He also keeps a daily list of pending 
cases expediting possible delays. A third yeo- 
man makes all service record entries relative to 
disciplinary problems and also types correspond- 
ence on indebtedness, Congressional inquiries, 
recommendations for administrative discharges 
for homosexuals, petty and recalcitrant of- 
fenders, and persons convicted of felonies. 

One difficulty in trying to expedite mast and 
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the trial (if necessary) is the unavailability of 
service records. The Bureau of Naval Person- 
nel has been most prompt in forwarding records 
and photostatic records when required. A con- 
siderable delay can be avoided, however, by hav- 
ing commands throughout the Naval District 
indicate, in their message reporting either the 
apprehension or surrender of the absentee, the 
alleged commencement and termination date of 
the absence. Thus it can be readily determined 
in most cases if the man has been or should 
have been declared a deserter. In almost nine- 
teen out of twenty cases the absentee will be 
transferred to the Receiving Station if he has 
been absent over thirty days. The discipline 
section therefore, even prior to actual receipt 
of the man, sends to the appropriate bureaus 
and requests the service, pay, and health rec- 
ords. Then, more often than not, prior to re- 
ceipt of the absentee, his records have been re- 
ceived and logged and mast can be scheduled on 
the day after his arrival. 

Sometimes, even with the prompt receipt of 
the service record, the commencement entry is 
missing. If the accused is absent from a com- 
mand located within one thousand (1000) miles 
of the Receiving Station, a telephone call to the . 
Personnel Officer of the command is justified. 
Within three minutes, the necessary informa- 
tion can be given and an urgent request made 
that the page 13 showing the commencement of 
the absence, the absentee entry, and the declara- 
tion of desertion be forwarded to the Receiving 
Station. If the absence commenced on a ship 
or a distant duty station, a message is sent ask- 
ing not only for the page 13 showing pertinent 
data, but also requesting a message answer. 

Since the termination entry is available when 
the absentee is delivered, the accused can be 
brought to mast as soon as the message is re- 
ceived showing the date, place, and time of com- 
mencement of the absence. If a summary or 
special court-martial is awarded, the service 
record and the message commencement of the 
absence is given tocounsel. In many instances, 
the accused and his counsel will go to trial (and 
enter a plea of guilty) on the basis of the mes- 
sage commencement. In some instances, if 
there is both a short and a long period of absence, 
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there will be no entries relative to the short 


absence. If service record entries relative to 
the short absence have not been received by the 
time of trial (although a definite attempt has 
been made to obtain them), the convening au- 
thority may withdraw this specification and 
thus expedite the trial. 

By setting certain days of the week for mast 
and trial, all personnel concerned can plan and 
budget their time. Tuesday and Thursday are 
mast days. Friday and Monday, if necessary, 
are court days. Thursdays drafts of men are 
sent to the Retraining Command. Tuesday (and 
by the latest Wednesday morning) the court re- 
porter has a deadline for having all trial records 
in the smooth and signed, ready for review by 
the legal officer and the convening authority. 
The accused are interviewed on Wednesday ; and 
the records are hand-walked to the convening 
authority. Then, the convening authority and 
the legal officer together go through each indi- 
vidual case. The records are then returned to 
the yeoman who prepares the convening au- 
thority’s action and court-martial order if neces- 
sary. These are ready in the smooth by late 
Thursday afternoon or Friday morning. The 
yeoman then closes out the service records, and 
they are delivered to the Transient Personnel 
Officer for transfer of prisoners going to the Re- 
training Command. 

We have ten (10) officers available for courts- 


martial and have two courts. One week one 
court will sit, and the next week the other. 
Thus, we are able to alternat the case load. In 
weeks when the work load is heavy, i. e., twelve 
(12) to fifteen (15) special court-martial, per- 
sonnel have to take shorter lunch hours and per- 
haps work evenings or weekends, but they take 
pride in their record of expediting the courts. 
The work has to be done sometime, so why not 
sooner rather than later. 

In summation this is the way to expedite! 

1. Try to obtain the service record prior to 
the receipt of the absentee. 

2. Do not delay a case waiting for entries per- 
taining to minor offenses. 

3. Use the telephone if necessary, it is cheaper 
in the long run. 

4. Set trial days so that members and counsel 
can arrange for the time to sit. Remember 
courts-martial have priority. 

5. Set deadlines for the completion of trial 
records, convening authority actions, transfers, 
etc. 

6. Try, if sufficient officers are available, to 
provide for two courts-martial sitting alternate 
weeks. 

7. Hand deliver trial records to counsel and 
convening authority. 

8. Create a sense of urgency and accomplish- 
ment for the legal yeomen—they will come 
through for you. 
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“Upon compliance with orders to active duty a re- 
servist is in active service for purposes of section 1332 
and periods of hospitalization falling within the period 
covered by reservist’s orders to duty have not been 
viewed as affecting his duty status under those orders. 
Compare 31 Comp. Gen. 456; 33 Comp. Gen. 239. 
Accordingly, we perceive no reason why a reservist 
should not be credited with one day of active service for 
each day of active duty covered by his orders for purposes 
of section 1332 even though he may be hospitalized for 
a portion of such period. Upon termination of a re- 
servist’s active-duty orders, however, he is entitled only 
to such benefits during a subsequent period of hos- 
pitalization as may be specifically authorized by statute. 

“In such connection 10 USC 3687 provides that a 
member of the Army, other than the Regular Army, 
is entitled to the pay and allowances, pensions, and 
other compensation provided by law or regulation for a 
member of the Regular Army of corresponding grade 
and length of service whenever he is called or ordered 
to active duty for any period of time and is disabled in 
line of duty from injury while so employed. Substan- 
tially similar provisions relating to the Navy and Marine 
Corps and the Air Force are contained in 10 USC 6148 
and 8687, and 32 USC 318 makes like provisions for the 
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National Guard. Those provisions are a revision and 
codification of the Act of June 20, 1949, 63 Stat. 201. In 
decision of February 6, 1951, 30 Comp. Gen. 338, we 
pointed out that there was nothing in the language or 
legislative history of the act of June 20, 1949, which 
would form a proper basis for concluding that Congress 
intended to authorize any benefit or payment other than 
those specifically named in the act. The codification 
did not enlarge the scope of the act but apparently 
restated its provisions in the manner in which they had 
been applied. 

“While the 1949 act did not become law for almost a 
year after the enactment of the provisions codified in 
10 USC 1331, 1332 (Act of June 29, 1948, 62 Stat. 1087), 
it contained no provision for crediting points for reserve 
retirement purposes to reservists who are continued in 
a pay status under its provisions while hospitalized 
after termination of a period of ordered active duty and 
the superseding code provisions do not so provide. More- 
over, the law assimilates the injured reservist to a mem- 
ber of the Regular components for its purposes and 
members of the Regular components are not entitled 
as such to the retirement benefits of 10 USC 1331 and 
1332. Also, while the 1949 act provided that the in- 
jured reservist ‘shall be deemed to have been in the 
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LEGAL ASSISTANCE NOTES 


LCDR NATHAN COLE, JR., USNR 


PERSONAL AFFAIRS RECORD 


If something should happen to you tomorrow, would 
your wife or next of kin have the necessary information 
to settle your estate? If you were completely incapac- 
itated, would your family be able to carry on with any 
degree of efficiency? For that matter, do you have read- 
ily available to yourself a record of your personal affairs 
or do you just let things take care of themselves? Apart 
from keeping your important documents, bonds, titles, 
etc., in a safe place, you should maintain, more or less 
in one place, a record of your personal affairs, not only 
for guidance of your family or personal representative, 
but also for your own use and information. If you 
should not want someone else to know all your business, 
you need not publish the information; but it should be 
in your files where it can be found. Some of the perti- 
nent data is listed below. This list is not all inclusive 
and can be modified to fit particular situations: 

(1) Date and place of birth (where naturalized if not 

American born) ; 

(2) Parents names; 

(3) Date and place married and to whom (also data 
as to divorce if applicable) ; 

(4) Names, dates, and places of birth of children; 

(5) Name of lawyer or friend to be consulted con- 
cerning your affairs; 

(6) Location of birth certificates of yourself and all 
other members of immediate family; 

(7) Location of naturalization papers (if appli- 
cable) ; 

(8) Location of marriage certificate and if applicable, 
divorce or separation papers and related court 
orders; 

(9) Location of death certificates of immediate mem- 
bers of family; 

(10) Location of will with name and address of execu- 

tor; 

(11) Location of copies of all federal and state tax re- 

turns and where filed; 

(12) Names of life insurance companies with policy 

number and amount; where policy is located, how 
premium is paid, and due dates; 


(13) Social Security number and where card or stub 
located ; 

(14) Location of records of employment (if appli- 
cable) ; 

(15) Brief description of real estate owned, how held, 
whether or not encumbered and location of deeds, 
abstracts of title, mortgages, insurance policies, 
and other related papers. If not paid for, insti- 
tution to whom payments are made, with amount 
and due dates; 

(16) Description of motor vehicles owned with state 
of registration and title number, location of title, 
bill of sale, insurance policies, and other related 
papers. If not paid for, institution to whom pay- 
ments made with amount and due date; 

(17) Location of any other particular items of personal 
property with pertinent data (boats, goods in 
storage, etc.) ; 

(18) Location and type of bank accounts; 

(19) Location of safe deposit box (if applicable) and 
location of key to box; 

(20) Total amount of U. S. Savings Bonds with loca- 
tion and list of serial numbers; 

(21) List and location of other bonds, stocks, or securi- 
ties; 

(22) Any other information such as former service 
or serial numbers, VA claim numbers, location of 
military records, organizations to which you be- 
long, ventures or businesses in which you have an 
interest, personal loans, and any other pertinent 
information which might be peculiarly within 
your own knowledge and which might facilitate 
the settling of your affairs. 

If you think seriously for a few minutes, and if you are 
the average person, you will probably be surprised at 
two things—(1) the number of details about your own 
affairs that YOU don’t know (serial numbers of bonds, 
social security number, insurance policy numbers, etc.) 
and (2) the number of things about your personal or 
family affairs that no one knows but you, not even your 
wife or parents. You may have a filing cabinet in your 
brain, but don’t forget that’s one thing you take with 
you when you go. 
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active military [or naval] service during such period,’ 
such provision did not relate to the period while a re- 
servist is in receipt of pay and allowances under the act 
but had reference to the period of ordered duty during 
which the injury is incurred; and even that provision 
was omitted in the codification of the statute. Hence, 
the 1949 act did not have the effect of continuing the 
active-duty status of a reservist, injured while on duty, 
beyond the terminal date specified in his orders to active 
duty. Compare 33 Comp. Gen. 339, answer to question 
(d). It seems apparent that the codification of that 
act was not intended to change its effect in that respect. 


It follows that a reservist is not in active service while 
he is receiving pay and allowances under such provisions 
after the termination date specified in his orders. 

“Accordingly, since the term ‘pay and allowances,’ 
as used in the 1949 Act and its codification, plainly does 
not include the retirement point credit authorized by 
section 1332 or its antecedent, the conclusion is required 
that a reservist is not entitied to such retirement point 
credit for any period after the expiration of his active- 
duty orders. 

“In view of the foregoing, the first part of your ques- 
tion is answered in the affirmative and the second part 
is answered in the negative.” 
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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


MILITARY PERSONNEL—Commercial insurance policies—Voluntary 
pay allotments—Discontinuance 


@® Commercial insurance premiums inadvertently paid 
by the Government after a serviceman requested discon- 
tinuance of voluntary allotment from his pay for an 
insurance policy which was not in force long enough to 
have a cash surrender value may not be regarded as an 
obligation of the serviceman when he has taken all the 
steps required to accomplish discontinuance of the allot- 
ment. CompGen Decision, B-132415, 3 October 1957. 


MILITARY PERSONNEL—Disability severance pay—Limitation 


@ A Navy enlisted man who, after discharge for physi- 
cal disability and receipt of a severance payment based 
on 11 years, 3 months and 20 days’ service, reenlisted 
and was subsequently discharged for disability with a 
total of 13 years, 2 months and 1 day of active service is 
precluded by the 12-year service limitation in 10 U. S. C. 
1212—which is a limitation on the amount to a particu- 
lar individual rather than a limitation as to the amount 
which may be paid for each separation—from receiv- 
ing another severance payment based on total service 
but the member may receive an additional severance 
payment on the basis of the remaining period of active 
service not to exceed a total of 12 years. CompGen 
Decision, B—133533, 31 October 1957. 


MILITARY PERSONNEL—Disability retired pay—Retention on tem- 
porary disability retired list after five years—Retired and active- 
duty pay rights 


@ A naval reserve officer, who after five years on the 
temporary disability retired list was determined to be 
physically fit to perform the duties of his rank but who 
did not have his disability retired status terminated 
until six months later when he accepted a new appoint- 
ment as a reserve officer, is prohibited under section 
402 (d) of the Career Compensation Act of 1949, 37 
U.S. C. 272 (d) from receiving disability retired pay for 
any time subsequent to the expiration of the five-year 
period. The physical fitness determination may not 
be regarded as constituting orders placing the member 
in an active-duty status so as to entitle him to active- 
duty pay for the six-month period prior to termination 
of the disability retired status. CompGen Decision 
B-132411, 9 September 1957. 


MILITARY PERSONNEL—Naval enlisted men serving on vessels in 
foreign waters—Retention after expiration of enlistment—lIn- 
creased pay 


@ The retention of Navy enlisted men on active duty 
on vessels in foreign waters after the expiration of the 
term of enlistment is regarded as an involuntary change 
in the enlistment contract entitling the members to the 
twenty-five per cent increase in pay provided in 10 
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U.S. C. 5540 even though by law (50 U.S. C. App. 454 
(d)) the members are required to continue in a reserve 
status for the balance of eight years of obligatory service 
after completion of the enlistment contract. CompGen 
Decision B-130529, 9 September 1957. 


MILITARY PERSONNEL—Pay after expiration of enlistment—Ab- 
sence without leave—Return to military control 


@ The Act of July 24, 1956, 34 U. S. C. 1836, which im- 
poses on enlisted members of the armed forces liability 
to make up time lost for unauthorized absence or con- 
finement after return to full duty is applicable to all 
enlisted members, including those returned to military 
control from a status of absence without leave or deser- 
tion after expiration of their term of enlistment; how- 
ever, entitlement to pay and allowances does not com- 
mence on the return to military control but begins only 
after the member is released from confinement and per- 
forms his required duties. CompGen Decision B-134151, 
4 December 1957. 


MILITARY PERSONNEL—Pay after expiration of enlistment— 
Court-martial sentence review 


® Action of a board of review which did not affirm a 
Navy enlisted man’s bad conduct discharge but did affirm 
one of the charges of disobediency may not be regarded 
as an acquittal to entitle the member to pay and allow- 
ances after the expiration of his enlistment while he was 
in a confinement and restricted status. 

A Navy enlisted man who, after expiration of his 
enlistment and while restricted to his station awaiting 
appellate review of a court-martial sentence of a bad 
conduct discharge, was assigned to the post control 
office to “perform duties of his rate” is entitled to pay 
and allowances for the period of such duty upon trans- 
fer to the Naval Reserve and release to inactive duty, 
and the member is entitled to a lump-sum payment for 
any accrued leave which had not been used on the date 
of normal expiration of enlistment, plus such leave as 
may have accrued during the period of duty after expira- 
tion of his enlistment. CompGen Decision, B-133519, 
7 October 1957. 


MILITARY PERSONNEL—Pay—Retired Fleet Reservists—Active 
duty after retirement—Service credits 


@ The basis for entitlement of members on the Fleet 
Naval Reserve or Fleet Reserve Lists to the increased 
pay benefits provided in Section 208 of the Naval Re- 
serve Act of 1938, 34 U. S. C. 854g, for active duty 
performed subsequent to transfer to the Fleet Naval 
Reserve or Fleet Reserve is the total creditable service 
the member has on the date of release from active duty. 

A Navy enlisted man who had thirteen years, seven 


(Continued on page 12) 
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DEPOSITIONS IN COURT-MARTIAL TRIALS 


COMMANDER GAY E. MILIUS, JR., USNR 


The reader is encouraged to review the first part 
of this article which appeared in the October 1957 
issue of the Journal. 


HOW TO TAKE A WRITTEN DEPOSITION 


Two facets are involved in taking a written 
deposition: (1) The preparation of the inter- 
rogatories and cross-interrogatories; and (2) 
the educing of the answers to those interroga- 
tories. The former takes place at the command 
requiring the deposition, while the latter may 
take place at a distant command, or in a civilian 
office, depending upon the circumstances. 

To properly prepare written interrogatories, 
serious thought and consideration must be given 
to all the facts of the case and to the law in- 
volved. It is essential that the questions be so 
phrased that the witness can easily comprehend 
their meaning. 

The party seeking the deposition should, at 
the outset, prepare his questions in draft form 
so that any later corrections can be added. The 
questions should then be submitted to the coun- 
sel for the opposite party by a letter of trans- 
mittal which represents the required written 
notice that the deposition is to be taken. If the 
counsel for the opposite party desires to prepare 
cross-interrogatories, he will do so and return 
them, together with a written acknowledgment 
of receipt of the interrogatories, to the counsel 
for the party desiring the deposition. 

At this point the major difficulty with written 
depositions develops. Cross-examination, so 
necessary in our judicial system, depends 
largely upon personal interrogation which is lost 
in this setting. The Manual, however, provides 
for wider latitude in allowing leading questions 
in a written deposition than is normally per- 
mitted when a witness is testifying before a 
court.? 

If counsel for the opposite party determines 
that it is not prudent or necessary to submit 
cross-interrogatories, a notation to that effect 
should be made on the endorsement acknowledg- 
ing receipt of the notice. This notation should 
include the words, “no cross-interrogatories” 
followed by the name and official designation of 
the counsel for the opposite side. It should fol- 
low the final question of the opposition or the 

1. Para. 145a MCM 1951. 





phrase, “first cross-interrogatory”. on page 2 of 
Form DD 456? and should be signed by the 
proper counsel before the deposition is dis- 
patched to the deponent. 

If the deposition is to be taken for the Govern- 
ment, counsel for the accused should consult his 
client before submitting cross-interrogatories 
or indicating that he does not desire them. 

Upon receipt of the cross-interrogatories or 
the endorsed notice, counsel for the side desiring 
the deposition will prepare the document and 
cause the interrogatories and cross-interroga- 
tories, if any, to be transcribed on Form DD 
456.* 

If there is documentary or real evidence which 
is to be identified by the deponent, he will sign 
and date an endorsement upon the evidence at 
the time of identification. This endorsement be- 
comes proof that the witness has examined the 
papers. Items upon which it is impossible to 
write should be tagged and the full endorsement 
placed on the tag. The officer taking the deposi- 
tion should also sign the exhibit or the tag. This 
completes authentication. 

Where records become memoranda of a de- 
ponent’s past recollection recorded, or business 
entries, the original or authenticated copy of the 
record should be attached to the deposition.* 

In certain instances, counsel may request that 
a recent photograph of the deponent be attached 
to the deposition. When such request is made, 
the officer taking the deposition should be in- 
structed to obtain a photograph of the deponent. 
He should cause the deponent to write the date 
of the deposition and inscribe his signature and 
the date of the photograph on its reverse side. 
The officer taking the deposition should compare 
the subject with the photograph furnished and 
sign his name on the reverse side of the picture 
if he is satisfied that the picture represents the 
deponent. 

If Form DD 456 does not provide sufficient 
space for all questions and cross-interrogatories, 
additional sheets of legal size paper may be in- 
serted between pages 2 and 3 oftheform. These 
should be secured to the form and numbered 
consecutively after page 2. Page 3 of the form 
will then be renumbered accordingly. 





2. See App. 18, MCM, 1951. 
3. See App. 18, MCM, 1951, page 560. 
4. U.S. v. Bergen, 6 USCMA 601, 20 CMR 317. 
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Paragraph 117c, MCM 1951 (p. 194) sets 
forth details for dispatching prepared interrog- 


atories. It largely depends upon the location 
or residence of the deponent as to where the in- 
terrogatories should be forwarded. According 
to the circumstances, and having regard to econ- 
omy, promptness, and the proper taking of the 
deposition, counsel should first consider sending 
the interrogatories to the commanding officer 
of the military station nearest the witness. This 
military station may be an army post, a naval 
district, an air base, or any comparable com- 
mand. If there is no military station proximate 
to the deponent, it would be good practice to 
locate a responsible person, preferably one com- 
petent to administer oaths, to take the deposi- 
tion. If such an individual is not available, the 
interrogatories may be forwarded to the witness 
with proper instructions for completion of the 
deposition. He should be informed that he is 
to procure a notary public before whom he will 
read the questions and make his replies. He 
should also be furnished with the oath which 
the notary is to administer to him. Usually 
there are insufficient questions to warrant a re- 
porter, but in the event the deposition is lengthy, 
instructions relative to the administration of the 
oath to a reporter should also be included. 

In some instances, the name of the prospective 
deponent may not be known. He may only be 
identified by his civilian business position or by 
his duty assignment. In these situations, the 
instruction letter can recite the general details 
desired and note that the answers must be ob- 
tained from the person having specific knowl- 
edge of the details. The person taking the depo- 
sition should be directed to fill in the full name 
of the deponent. 

A letter of explanation and an addressed re- 
turn penalty envelope should accompany the in- 
terrogatories. The return penalty envelope is 
always addressed to the trial counsel of the court 
(and not to that officer by name) if the deposi- 
tion is taken on behalf of the Government and 
if it is taken after the charges have been re- 
ferred to trial. If the deposition is being pro- 
cured prior to reference to trial, it is advisable 
to have it returned to the counsel for the party 
requiring it or to the legal office of the command 
from which it is originated. This individual 
may be addressed by name. 

When deemed necessary, a subpoena in dupli- 
cate and a voucher for fees and mileage should 
be included with the explanatory letter. Only 
the subpoena should be signed. Both, however, 
will be completed to the extent permitted by the 
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known facts. The voucher will be accompanied 
by the required number of copies of the orders 
appointing the court if the case has been re- 
ferred to trial. The necessity for submitting a 
subpoena and mileage voucher is largely de- 
termined by the location of the deponent. If it 
is known at the outset that the deponent works 
and resides in an isolated location not proximate 
to a notary public or military command and 
that he will undoubtedly be forced to travel some 
distance to give the deposition, he should be 
provided with the mileage voucher as well as 
the subpoena. 

The procedure to be followed when the inter- 
rogatories are received either by a military of- 
ficer, or a witness himself, depends largely upon 
the situation at hand. Paragraph 117d of the 
Manual provides that when interrogatories are 
received by a military officer, he will take ap- 
propriate action with a view to the prompt and 
economical taking of the deposition by a com- 
petent person, the return of the deposition to 
the counsel who forwarded it, and the payment 
of the fees where necessary. 

The command should appoint a qualified offi- 
cer to take the deposition, ascertaining that he 
is fully competent and that he comprehends the 
details and seriousness of such an endeavor. 
Subject to limitations of authority, the command 
may send a suitable person to the residence or 
office of the witness or arrange by mail, or other- 
wise, for the taking of the deposition. In the 
case of a civilian witness, the command may sub- 
poena him or arrange for his attendance, with- 
out subpoena, at some location on the station. It 
may be left to the person designated to take the 
deposition to indicate the time and place of 
taking. 

A civilian who performs travel to give his 
deposition is entitled to the same fees and ex- 
penses as if he had testified before a court sitting 
at the place the deposition is taken. In the event 
the deposition cannot be taken promptly upon 
receipt of the interrogatories, the person receiv- 
ing them will take immediate steps to advise the 
officer who requested the deposition of the delay 
and of the approximate date it will be taken. 

If it becomes necessary to subpoena a civilian 
witness, the person designated to take the depo- 
sition will cause a duplicate subpoena to be 
served personally upon the witness and will re- 
turn the original to the trial counsel or counsel 
desiring the deposition. An endorsement stat- 
ing that the duplicate has been served should 
be placed on the original subpoena prior to its 
return. 
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When the deposition of a person in the mili- 
tary service is required, the officer designated 
to take the deposition, or the command who 
causes the deposition to be taken, shall direct 
the witness to appear at the proper time and 
place. This may be accomplished orally, in per- 
son or by telephone, or by letter. It is preferable 
to contact the witness orally and to follow-up by 
a written confirmation if travel is involved. 

Let us now assume that the witness is present 
together with the officer designated to take the 
deposition. Before the witness gives his an- 
swers to the interrogatories, the questions 
should be read to him and _ thoroughly 
explained. If necessary, the witness should be 
permitted to read them for himself. The person 
taking the deposition must not advise the wit- 
ness how he should answer, but he must see that 
the witness fully comprehends the questions, 
what is desired to be brought out by them, and 
that the answers are clear, full, and responsive. 

The person taking the deposition should ad- 
minister the oath to the witness and to the 
reporter transcribing the answers. These 
oaths appear in paragraph 114, MCM, 1951. 

If it becomes necessary for an interpreter to 
be used so that the witness may fully understand 
the questions, the officer taking the deposition 
should administer the following oath to the in- 
terpreter : 

“You swear (or affirm) that you will faith- 
fully perform the duties of interpreter in the 
deposition now being taken. So help you God.” 

Where the deponent is of foreign nationality 
and the interrogatories have been prepared in 
English, it is always advisable to employ an in- 
terpreter. Such action will satisfy the court, as 
well as any later appellate body, that the wit- 
ness fully understood the questions asked and 
that his answers were reliably translated.® 

If an interpreter is used, a certificate should 
be prepared for his signature and inserted into 
the deposition immediately after the signature 
of the witness. This certificate should include: 


*CERTIFICATE OF INTERPRETER 
p en aN Ree ey PS eC ee eee TY oe , certify that I have 


(Name of interpreter) 
performed the duties of interpreter for__.__.__.__._____ 
(Name of witness) 
en , the deponent in the foregoing deposi- 
tion, having been first duly sworn by the officer taking 
the deposition. I further certify that I translated the 
several interrogatories and cross-interrogatories into the 
language and that the said deponent 
gave (his) (her) answers in the -- lan- 
guage; that the answers of the deponent “to the inter- 
rogatories and cross-interrogatories were reduced to 
writing; that before the deposition was signed by the 





said deponent, the above English transcription of the 


_ several interrogatories, cross-interrogatories and an- 


swers thereto were by me verbally translated into the 
ee language in the presence of the said 
, and the said deponent, 








(Name of witness) 
having appeared to be satisfied as to the correctness of 
the translation of the several interrogatories, cross- 
interrogatories and answers thereto from the English 


language into the ---_-__-----_----- language, did on 
_ ie 4 eee Sere eae | aS 
my presence sign the foregoing Pras 

eet RL Se a Ae eee 








| 7 eee a 





“Grade and organization, if applicable 
* Adapted from Depositions by Capt. J. C. Burke, Jr., 
USA, Air Command and Staff School Pamphlet. Made 
available by United States Army Judge Advocate Gen- 
eral School. 

Should objections be made at the time of the 
examination, these should be noted on the depo- 
sition. The officer taking the deposition has 
no authority to decide the merits of these ob- 
jetions.c Evidence objected to will be taken 
and recorded subject to the objections. 

After the testimony is fully transcribed, the 
deposition will ordinarily be submitted to the 
witness for examination, or read to him. Any 
changes in form or substance which the witness 
desires to make shall be entered and initialed by 
the officer taking the deposition. Any changes 
should also be initialed by the deponent. 

When every detail has been completed, the 
deposition will be signed by the witness. If the 
witness is ill, cannot be located, or refuses to 
sign, the officer taking the deposition will, over 
his own signature, state the reason for the omis- 
sion of the signature of the witness. The certifi- 
cate of the person taking the deposition, found 
on page 3 of Form DD 456,° will then be exe- 
cuted. 

If a military officer takes the deposition, he 
will ordinarily complete and certify the voucher 
for the witness’s reimbursement. When the 
deposition is taken by a civil officer, he should, 
if so requested, obtain and furnish with the 
return of the deposition, the data necessary for 
the completion of the witness’s voucher. 

Upon the receipt of the deposition, the coun- 
sel of the party requiring the deposition will 
notify the opposite party or his counsel and will 
give the party ample opportunity to examine the 
deposition prior to trial. If the charges have not 
been referred to trial and the parties have com- 
pleted their inspection of the deposition, it 
should be given to the convening authority for 
inclusion with the allied papers. If the charges 





5. NCM 56 01304, Mays and Moilanen, 6 July 1956, unpublished. 


6. See Appendix 18, MCM, 1951, p. 562. 
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have been referred to trial, the counsel requir- 
ing the deposition is considered to be the legal 
custodian of the deposition and is responsible 
for insuring that no alteration is made. 


HOW TO TAKE AN ORAL DEPOSITION 


The procedure used in taking an oral deposi- 
tion may not appear as complex as that of tak- 
ing a written deposition, but it must be carefully 
followed with variations only to meet extraordi- 
nary circumstances. Certain details are identi- 
cal with those discussed in the preceding section 
on written depositions. These are such matters 
as inclusion of objections in the deposition, pay- 
ment of travel vouchers, and service of sub- 
poenas, and will not be repeated. 

The party at whose instance the oral deposi- 
tion is to be taken, should give to every other 
party reasonable written notice of the time and 
place for the taking of the deposition. This 
notice is usually followed by another notice from 
the officer designated to take the deposition. A 
letter properly addressed and signed, a copy of 
which is attached to the allied papers of the case, 
is sufficient to accomplish this.’ If there is any 
difficulty in arranging a suitable time or place, 
the officer taking the deposition may decide that 
question, after consultation with the counsel for 
both parties. 

There is a strong possibility that either party 
has a right to challenge the officer taking the 
deposition prior to the completion of the hear- 
ing. However, the Manual provision that a 
waiver is implied when there is failure to object 
to the introduction of a deposition on the ground 
that it was not taken before a proper officer is 
only effective at the trial. Nevertheless, the 
Court of Military Appeals in U. S. v. Ciarletta * 
has inferred that if counsel believes that the 
disposing officer did not have the statutory qual- 
ifications or conducted the hearing improperly, 
he may register an objection. If made at the 
hearing, it serves to alert counsel during the 
trial. 

The presence of the accused is not required at 
the taking of an oral deposition any more than 
his presence is required when the answers to 
a written deposition are given. His absence 
is conditioned, however, by requiring that 
proper notice of the taking of the deposition be 
given and by his representation by duly ap- 
pointed counsel whom he has agreed to accept, 
or by individual counsel of his own choice. 

The question of confrontation was discussed 
in the first part of this article.° However, be- 


7. See October 1957 JAG Journal, p. 10. 
8. 7 USCMA 606, 23 CMR 70. 
9. October 1957 JAG Journal. 
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fore an accused is denied the privilege of per- 
sonal confrontation, the record should show 
that he was represented by qualified counsel. 
Moreover, his counsel must have been af- 
forded the opportunity to protest the taking 
of the deposition to the law officer or convening 
authority.° Such a protest could result in the 
retention of the witness with the advantage to 
the accused of the witness’s presence to testify 
at the trial“ This does not mean that any of- 
ficer appointed as defense counsel may suffice 
unless there is adequate evidence that the ac- 
cused had knowledge of the appointment and 
accepted the appointee as his counsel.” 

What of the question of presence of the ac- 
cused in the situation where he has voluntarily 
absented himself, e.g. absent without leave, at 
the time a deposition isto be taken? One writer 
is of the opinion that the accused should not be 
allowed to take advantage of his own miscon- 
duct. He maintains that notice to a duly ap- 
pointed qualified defense counsel is sufficient 
notice and that an accused who is absent without 
authority receives an implied notice of the pro- 
ceedings at his duty station.* Under these cir- 
cumstances, it is conceivable that this would re- 
sult in an effective waiver. 

If the accused is in confinement, his temporary 
release, in the custody of a guard, should be ar- 
ranged in order to permit him to be present, if 
he has expressed a desire to attend. 

If the accused is represented by a civilian at- 
torney, arrangements should be made by the 
appointed military defense counsel for the ap- 
pearance of that individual or a signed waiver 
of appearance should be obtained from him. 

A deposition taken on oral examination should 
be conducted in a room with adequate furniture 
such as tables and chairs. While such examina- 
tion is in progress, all personnel not connected 
with the taking of the deposition, except those 
persons requested by the accused, should be ex- 
cluded. The examination, like a court-martial 
trial, should be conducted in a place and in a 
manner as to be free from distracting influences. 

Before commencing, it should be determined 
that the opposite party (including the accused 
if the deposition is being taken in behalf of the 
Government) has had ample opportunity to in- 
terview the deponent. 

The officer taking the deposition should de- 
cide prior to the opening of the proceedings 





10. U.S. v. Valli, 7 USCMA 60; 21 CMR 186. 
11. U.S. v. Ciarletta, 7 USCMA 606, 23 CMR 70. 
12. U.S. v. Miller, 17 USCMA 23; 21 CMR 149. 
13. Depositions by Capt. J. C. Burke, Jr., USA, Air Command Staff 
School Pamphlet. 
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whether an interpreter is needed.“ If an inter- 
preter is used, the procedure for taking written 
depositions should be followed. This includes 
the administering of an oath and the execu- 
tion of a certificate attesting to the correctness 
of the translations from English to the foreign 
language used by the deponent and from the for- 
eign language to English. 

The officer taking the deposition should then 
determine whether all the interested persons 
are present in the interrogation room or prop- 
erly accounted for. The oath to the reporter 
is the same as prescribed under the procedure 
for taking written deposition and is adminis- 
tered in the same manner. 

Counsel need not be sworn at the taking of 
a deposition. 

When both parties and reporter are ready, 
the officer taking the deposition calls for order 
and dictates the preliminary text. (See guide 
hereinafter set forth.) The official order under 
which the deposition is to be taken should be 
identified and a copy attached to the papers be- 
fore the interrogation. A list of the individuals 
present at the interrogation should be made 
next. The deponent is then sworn in the same 
manner as if present in court, using the oath 
set forth previously in this article. The exami- 
nation of the witness follows the usual court- 
room pattern except that the officer appointed 
to take the deposition should not question the 
witness. He is required to remain rieutral. 
Questioning of the witness is the sole preroga- 
tive of counsel for each side and the accused 
unless the court ordering the deposition has 
specific questions to pose. The counsel for the 
party requesting the deposition first makes his 
direct examination and the counsel for the op- 
posite party follows with his cross-examination. 
If re-direct examination is desired, it will be 
taken, and cross-examination on the subject mat- 
ter of those questions will also be permitted. 

Any objection by either side should be re- 
corded. No ruling thereon may be made by the 
officer taking the deposition. The record will 
preserve the objections to be decided later by the 
law officer, or president of the special court, at 
the trial before which the deposition is to be 
used. 

In the event exhibits are entered through the 
deposition proceedings, they are marked by the 
reporter as “Deposition Exhibit 1 for identi- 
fication” or as “Deposition Exhibit A for identi- 
fication” respectively depending upon whether 
they are introduced by Government or accused. 


14. See U. S. v. Rayas, 6 USCMA 429, 20 CMR 195, when an inter- 
preter is used. 


15. U.S. v. Parrish, 7 USCMA 337, 22 CMR 127. 





Objections to the admission of the exhibits are 


- recorded in the same manner as the other ob- 


jections discussed. The witness and deposition 
officer should authenticate each exhibit entered 
during the deposition by dating and signing it. 
This will establish at the trial that the exhibits 
there produced are identical with those referred 
to in the deposition. This identification may be 
placed on the exhibit immediately after the 
reporter’s notation. 

At the conclusion of the witness’s testimony, 
the reporter may read back the questions and 
replies while in the presence of counsel. This 
should assure a preliminary measure of correct- 
ness. 

The record of the proceedings, as soon as 
possible, should be transcribed and presented 
to counsel for both parties, the accused (if 
present), and the deponent for final check. It 
is then signed by the deponent in the presence 
of the officer taking the deposition. If the de- 
ponent is unavailable for signature, the fact 
should be noted under his typed name together 
with the reason or reasons for his absence. 

It is good practice for counsel for both sides 
to endorse the document as having read it. 

If the case has not been referred to trial the 
completely authenticated deposition should be 
forwarded to the convening authority for in- 
clusion with the allied papers in the case. If 
the case has been referred to trial, a government 
deposition, when authenticated, is left in custody 
of the trial counsel. A defense deposition 
remains in the custody of the defense counsel. 
However, the opposite party must be given 
opportunity to examine it. 


It is not preferable to use Form DD 456 for 
oral depositions although it may be modified 
for that use. The following guide has been 
prepared for use in lieu of that form. 


* UNITED STATES 


(Organization of Accused ) 


DEPOSITION ON ORAL INTERROGATORIES OF 


pene ie en ee (stationed) (resid- 
(Deponent’s full name, Serial number, Rank) 


We We oo ee ee to be read in evidence 


ewe: Sass se wee of the United 
(Summary, Special or Gen. Ct.-Martial) 

States, appointed to meet at _-------.--.- . 

(Where Ct.-Martial is to convene) 








PURSUANT TO _ 
(Set forth identification of order to take deposition) 


RS Ree eee . dated 
copy of which is attached hereto. 
(Insert Order) 
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All parties concerned with the tating of the deposition 


TG GR. cance 





rr eee 





by agreement between counsel for the accused and coun- 
sel for the government. 
The following persons were present: 


ee ee Deposition Officer 

1 Sa eee: Deponent 

WN nsec  Sapatoebs wieacbaeueinel Trial Counsel, Certified in 
accordance with Art. 27b, 
UCMJ 

Pl ita ebb debeewedsweueae Defense Counsel, Certified 
in accordance with Art. 
27b, UCMJ 

0 SS Se ne Reporter 

_, , See ee a ES Accused 

WG i schadecsucaksdadacntetnascal Interpreter (if used) 


Counsel for the United States stated that he was ready 
to proceed. 

Counsel for the accused stated that he was ready to 
proceed and had had the opportunity to interview the 
witness prior to the instant proceedings. 

Accused was asked by whom he desired to be repre- 
een eee eee 


(Name of Defense Counsel) 


The reporter (and the interpreter) (was) (were) 
sworn. 

OE ee ne Eee , a witness for the 
(prosecution) (defense) (court) ( ) was 
sworn (affirmed) and testified (through the interpreter) 
as follows: 


DIRECT EXAMINATION 
Questions ay trial counsel: 


a Counsel, pany purpose of 
record and to insure proper ob- 
jection at the time of trial, objects 
to the last question as hearsay. 
Officer taking deposi- The objection of the Defense 

tion: Counsel will be noted and made 
part of this record. 


on eet 


Trial Counsel: Will the ome ont this paper 
as deposition exhibit (1) for iden- 
tention? 


Trial Counsel: I _ you a exhibit (1) 
for identification and ask whether 
you recognize it. (Witness identi- 
fies exhibit) 

I show deposition exhibit (1) for 
identification to Defense Counsel 
for his etgection. 


Trial Counsel: 


Defense Counsel: Let the — show that the De- 
fense Counsel has examined depo- 
sition exhibit number (1) for 
identification and reserves any ap- 
propriate objection for the De- 
fense Counsel at the time of trial. 


CROSS-EXAMINATION 
Questions by Defense: s 


RE-DIRECT EXAMINATION 
Questions by Trial Counsel: 


RE-CROSS EXAMINATION 
Questions by Defense Counsel: 


The deponent was duly warned mes the deposition offi- 
cer. (You are instructed not to discuss your testimony 
in this case with anyone except counsel or the accused. 
You will not allow any witness in this case to talk to 
you about the testimony he has given or which he in- 
tends to give. If anyone, other than counsel or the ac- 
cused, attempts to talk to you about your testimony 
in this case, you should make the circumstances known 
to the counsel for the side originally — you as a 
witness.) (App. 8a MCM 1951, p. 511 

The deposition closed at 1600 on 29 October 1956. 


(Signature) 
(Insert Certificate of Interpreter if one is used) 
I certify that the above deposition was duly taken be- 
fore me, and that the above-named witness, having been 
first duly sworn (affirmed) by me, (through___------- 


a a ee , a qualified interpreter), gave the 
(Name of interpreter) 


foregoing answers to the several interrogations and sub- 
scribed the foregoing nessiansescalba in my presence at 























aac this day of ‘ 
_ Se 
DO cxsccilspeninseh asap caceiicin eiaciciemaaarmiiniitees 
(Signature of Deposition Officer) 
PF sctaccemiotn ae 
(Typed name of officer taking 
deposition) 
“oe ( (Grade and Organization) 
PU sisictiinnhimaael 
(Signature of Trial Counsel) 
FP acdwsasninndenccmaunmanies 
y , (Typed name and grade) 
I have examined the deposition. 
PP niccnnwwe 
(Signature) 
/t/ 








(Typed name and grade) 
POS GOB NS og einige gin ease 
(Accused’s name) 
*Adapted from Depositions by Capt. J. C. Burke, Jr., 
USA, Air Command and Staff School Pamphlet. Made 
available by United States Army Judge Advocate Gen- 
eral School. 

The third and final part of this article, which 
will be published in a subsequent issue of the 
Journal, will include the discussion of stipula- 
tions used in lieu of depositions, the proper time 
to admit depositions into evidence and the pro- 
cedure of entering a deposition into evidence at 
a trial. 





COMP GEN DECISIONS (Continued from page 6) 


months and five days of service on transfer to the Fleet 
Naval Reserve under the Act of July 28, 1922, and who 
subsequently performed active duty after transfer so 
that he had an aggregate of seventeen years, one month, 
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and twenty-two days of service on December 7, 1945, 
when he was released from active duty, is not entitled to 
any increased retired pay by reason of total service 
interrupted by inactive time in the Fleet Naval Reserve, 
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but is entitled only to the same retired pay as a man 
transferred to the Fleet Reserve on that day under 
Section 203 of the Naval Reserve Act of 1938, 34 U.S. C. 
854b, with more than sixteen years but less than twenty 
years of service. CompGen Decision B-134160, 4 
December 1957. 


MILITARY PERSONNEL—Pay—wWithholding of for debt liquidation 


@ In the absence of specific statutory authority for 
withholding current pay of members of the uniformed 
services to liquidate general debts due the United States, 
the only action which may be taken with respect to an 
indebtedness resulting from loss or damage to Govern- 
ment property, under 31 U. S. C. 89, 90, by a Marine 
Corps enlisted man, who disputes the debt and declines 
to make arrangements for debt liquidation, is to note 
the debt in the member’s service record so that set-off 
may be made from the final pay due on separation from 
the service. CompGen Decision, B—134030, 21 Novem- 
ber 1957. 


MILITARY PERSONNEL—Regular members accepting reserve com- 
missions—Release from active duty—tTravel time 


@ A Marine Corps officer who, on acceptance of a re- 
serve commission and termination of his regular com- 
mission pursuant to 10 U. S. C. 6907, is detached from 
active duty not more than 10 days later is a reserve 
officer, and he may not have any regular time used to 
augment the reserve time so as to be regarded as a 
reservist called to active duty in excess of thirty days 
for payment of additional travel benefits. Only active 
duty pay for travel time to the place from which he was 
ordered to reserve active duty may be allowed. 

An individual who enlists in the regular Navy before 
his twenty-sixth birthday and who, pursuant to 10 
U. S. C. 651, is transferred to the Naval Reserve upon 
the expiration of his enlistment and then issued a release 
from active duty is regarded as having been released as 
a reserve member rather than a regular and is not en- 
titled to any travel time incident to release from active 
duty in the Naval Reserve. CompGen Decision, 
B-132812, 18 October 1957. 


MILITARY PERSONNEL—Reserves involuntarily released—Travel 


‘and transportation allowances 


@ The lump-sum readjustment payment made to re- 
servists who are involuntarily released from active duty 
after five years of continuous active duty pursuant to 
Section 265 of the Armed Forces Reserve Act of 1952, 
as added by the Act of July 9, 1956, 50 U. S. C. 1016, is 
not within the purview of the term “severance pay,” 
as used in the Act of August 11, 1955, 27 U. S. C. 253 
(a), so as to entitle such reservists involuntarily released 
to the travel and transportation allowances which accrue 
to members discharged with “severance pay.” Comp- 
Gen Decision B-132069, 3 October 1957. 


MILITARY PERSONNEL—Transfer from one installation to another 
in same city—Dislocation allowance 

@ Military orders which transfer a Navy officer from 
one military installation to another in the same city 
may not be regarded as authorizing a permanent change 
of station for entitlement to a dislocation allowance for 
relocation of dependents. CompGen Decision B-131649, 
19 June 1957. 


MILITARY PERSONNEL—Retirement orders—Cancellation after 
effective date— 


@ Orders which revoke nondisability retirement orders 
after their effective date in order to entitle members of 
the uniformed services to consideration for disability 
retirement are not legally effective. In the absence of 
evidence that entitlement to nondisability retirement 
did not exist or that the officer issuing the first retire- 
ment order lacked authority, the retirement may not be 
reopened on the basis of substantial new evidence. 
CompGen Decision B-131674, 15 July 1957. 


MILITARY PERSONNEL—Transportation of dependents and house- 
hold effects—Dishonorable discharge— 


@ Transportation of dependents and household effects 
of members of the armed forces discharged from the 
service under other than honorable circumstances may 
not be authorized at Government expense in the absence 
of express statutory authority therefor. CompGen 
Decision B-131632, 16 July 1957. 





CMR DIGESTS 


The purpose of this column is to help you keep abreast 
of current trends in naval law. These digests do not neces- 
sarily include every point of law covered by the original 
report or opinion. 

Matter appearing in this column is for informational pur- 
poses only and is not to be cited as CMR authority in 
judicial proceedings. 


ARTICLE 92, UCMJ—Law officer’s instruction on maximum 
sentence— 


@ “One of the specifications to which the accused 
pleaded guilty sets out a violation of Article 1271 (2), 


U. S. Navy Regulations, which prohibits ‘possession of 
any dangerous weapon.’” The specification was laid 
under Article 92, UCMJ. 

“The law officer’s instructions on the maximum sen- 
tence described the offense as punishable by confinement 
for two years. This was error. In United States v. 
Lowe, 4 USCMA 654, 16 CMR 228, we held that a sub- 
stantially similar regulation was intended to apply to 
conditions ‘which are analogous to concealment.’ We 
pointed out that military personnel often posses dan- 
gerous weapons for legitimate purposes. A literal in- 
terpretation of the regulation would bring within its 
condemnation many persons having entirely proper pos- 
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session of a dangerous weapon, such as a sentry or 
shore patrolman on duty, or a cook working in the galley 
with a carving knife. This construction would be con- 
trary to the apparent purpose of the regulation. Here, 
as in the Lowe case, therefore, the offense defined by the 
regulation is substantially that of possessing a weapon 
under circumstances which would violate Article 134 
of the Uniform Code. Since the Table of Maximum 
Punishments (Manual for Courts-Martial, United 
States, 1951, paragraph 127c, Section A) lists a specific 
punishment for concealed weapons, Footnote 5 limits 
the punishment.” 

The decision of the board of review as to the sentence 
was set aside and the record of trial returned to the board 
of review for reassessment of the sentence. U. S. v. 
Smith, 8 USCMA 400, 24 CMR 210. 


ARTICLE 31/INSTRUCTIONS—‘“When an issue is raised as to 
whether a statement was obtained in violation of any provision 
of Article 31, the court-martial must be advised that it may only 
give weight to the statement if it first finds that it was made in 
accordance with that Article. The question in this instance and 
the one needing emphasis was not so much voluntariness but 
rather whether the accused understood the nature of the Article 
31 warning, and it was failure on the part of the law officer to 
charge the court clearly on this principle which makes the instruc- 
tions inadequate.” 





INSTRUCTIONS/SUASPONTE INSTRUCTIONS ON LESSER INCLUDED 
OFFENSE—‘‘When the facts raise reasonably a lesser degree of the 
principal offense, there is a duty on the law officer to instruct on 
that crime, and his failure to do so requires reversal. See United 
States v. Wilson, 7 USCMA 713, 23 CMR 177; United States v. 
Mundy, 2 USCMA 500, 9 CMR 130; United States v. Williams, 1 
USCMA 186, 2 CMR 92.” 


@ “This case involves one specification of larceny, for 
which the accused was tried and convicted by a general 
court-martial. We accepted a petition for review after 
appellate authorities had affirmed. 

“The accused was the noncommissioned officer in 
charge of the communication center and Western Union 
office at Fort Benning, Georgia. Commencing with the 
evening of February 28, 1957, and proceeding through 
the following day, the accused was on a drinking spree.” 
On the evening of March 1, the accused went to his office 
and attempted to tally up the receipts for the day.” 
Fellow-employees testified that he had difficulty in dial- 
ing the telephone and in using the adding machines, 
that he was ‘thick tongued’ and, although he knew the 
personnel by name, he appeared intoxicated.” Later he 
“abandoned the Western Union office and went into town 
to seek the comfort of local taverns * * *. Following his 
departure, employees of Western Union found $1,389 
missing * * *. 

“The accused was picked up at midnight, and $1,384.62 
was found on his person. Prior to any interrogation, he 
was advised of his rights under Article 31 of the Uniform 
Code of Military Justice, 10 USC § 831, but he made two 
oral statements at 2: 00 o’clock and 5: 00 o’clock and a 
written statement at 9:00 o’clock, all on the same 
morning. 
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“At trial, defense counsel objected to the admission of 
both oral statements on the grounds that the accused 
was intoxicated at the time they were made and could 
not understand the nature and effect of the Article 31 
warning. In addition to the evidence hereinbefore re- 
lated, there was other evidence to support an issue of 
mental incapacity to understand a warning * * *. 

“TA]t the conclusion of the trial the law officer in- 
structed the court members on the issue of voluntariness 
in the following language: 

‘* * * Now, you are advised that my ruling receiv- 
ing in evidence the first statement, the oral statement, 
with respect to this offense charged is final only on 
the question of admissibility. My ruling merely 
places the statement before the court; it does not con- 
clusively establish the voluntary nature of the state- 
ment. Each member of the court, in your deliberation 
upon the findings of guilt or innocence, may come to 
your own conclusion as to the voluntary nature of 
the statement. You may accept the statement as 
evidence only if you determine that it was voluntary. 
If you do not determine beyond a reasonable doubt 
that the statement was voluntary, you must reject it 
and disregard it as evidence in this case.’ ” 

As to this instruction, the court said: “Unfortunately, 
this was not adequate for, under the holding of the Court 
in United States v. Powell, 8 USCMA 381, 24 CMR 191, 
when an issue is raised as to whether a statment was 
obtained in violation of any provision of Article 31, the 
court-martial must be advised that it may only give 
weight to the statement if it first finds that it was made 
in accordance with that Article. The question in this 
instance and the one needing emphasis was not so much 
voluntariness but rather whether the accused understood 
the nature of the Article 31 warning, and it was failure 
on the part of the law officer to charge the court clearly 
on this principle which makes the instructions in- 
adequate. 

“A similar problem was before us in United States v. 
Hernandez, 4 USCMA 465, 16 CMR 39. In that case, a 
pretrial statement was introduced into evidence after 
an investigator read and explained in English accused’s 
rights under Article 31. The accused, whose native 
tongue was Spanish, testified that he did not understand 
all of the conversation with the investigator, and other 
witnesses also testified to his lack of comprehension of 
the English language. The board of review reversed the 
decision of the court-martial, and we concurred in the 
action based upon the fact that, in order to comply with 
Article 31, an accused must actually understand the 
nature of the warning. There, because the board of re- 
view found as a factual matter that an effective warning 
had not been given and that the law officer had erred 
in admitting the testimony, the contents of and the neces- 
sity for giving instructions to the court was not decided. 
But it was concluded that before Article 31 has been 
complied with, it must appear that the accused was men- 
tally able to understand his rights. 

“In the case at bar, we do not have a factual finding 
by the board of review, and we are faced squarely with 
determining the necessity of the law officer instructing 
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the court on the manner in which it should consider the 
evidence touching on accused’s understanding of his 
rights. In the light of the present record, we are at a 
loss to understand how a court could be advised properly 
unless at some time during the course of his instruction 
the law officer marked out the field of warning under 
Article 31 and informed the court members that if they 
found the intoxicated condition of the accused was of 
such a degree that he was unable to understand the warn- 
ing given, then they should find a failure to comply with 
Article 31 and give no weight to his oral statements. 
While the instructions covered involuntariness, that is 
insufficient in this setting, for failure to know about a 
privilege does not necessarily equal coercion, inducement, 
or unlawful influence, and we are sure that absent 
specific guidance, the court members would not under- 
stand how to apply the accused’s befuddled mentality 
to his right to be warned. Particularly is that true when 
intoxication was instructed upon, but its effect was 
definitely limited to the mental capacity to form a spe- 
cific intent. Prejudice is apparent, for had the court 
known it must disregard the statement if the accused 
was uninformed concerning his privileges, damaging 
testimony could have been given no weight. As it was, 
the statements contained the accused’s admissions that 
‘he intended to take off’ with the money. That is the 
only positive evidence of intent permanently to deprive 
the true owner of the money, and the court undoubtedly 
was influenced by accused’s self-incriminating declara- 
tions. 

The accused also asserted that the law officer should 
have instructed sua sponte as to the lesser included 
offense of wrongful appropriation. The Court said: 
“With this contention we must agree although in some 
instances intoxication might pose an all-or-nothing 
charge. Here the enunciations of trial defense counsel 
are pied with references to intoxication and specific in- 
tent, and defense witnesses depicted the accused as a man 
who had cast himself in the leading role of his own pro- 
duction of ‘Lost Weekend.’ However, as the issue was 
presented by the record, the taking was admitted and the 
only question concerned the intent. It is true, as asserted 
by the Government, that wrongful appropriation, as well 
as larceny, requires a specific intent which could not be 
entertained by the accused if his intoxication had reached 
acertain point. But the evidence of record permitted a 
finding, and the court found that he had the mental ca- 
pacity to form an intent to deprive. Permissibly, the 
facts can be interpreted reasonably to establish that ac- 
cused’s intent was to temporarily withhold the money. 
When the facts raise reasonably a lesser degree of the 
principal offense, there is a duty on the law officer to in- 
struct on that crime, and his failure to do so requires 
reversal. See United States v. Wilson, 7 USCMA 713, 
23 CMR 177; United States v. Mundy, 2 USCMA 500, 9 
CMR 130; United States v. Williams, 1 USCMA 186, 
2CMR 92.” 

The decision of the board of review was reversed, and 
the record “returned to The Judge Advocate General of 
the Army for action not inconsistent with this opinion.” 
U. S. v. Dison, 8 USCMA 616, 25 CMR 120. 


SPECIFICATIONS—“‘Specification charging that the accused did 


_ ‘unlawfully enter the private automobile of * * * [M]’" held 


not to state an offense. 


@ The United States Court of Military Appeals was 
asked by a “certificate of review to determine whether 
a specification charging that the accused did ‘unlaw- 
fully enter the private automobile of Private Ernest D. 
Metcalf’ states an offense.” 

The Court, after reaching the conclusion that a specifi- 
cation alleging unlawful entry of an automobile under 
Article 134 does not state an offense, said: “We are 
well aware of the contention that, under present condi- 
tions, many service personnel use their automobile as a 
place for temporary safekeeping of their property. Un- 
fortunately, because of the lack of accommodations and 
the semipublic nature of barrack living, this aspect of 
the use of motor vehicles is becoming more common. 
However, the military is not without a proper remedy. 
If any article is taken, larceny may be charged, and if 
the automobile is damaged, an Article 109 violation may 
be alleged.” 

The certified question was answered in the negative. 
U.S. v. Gillin, 8 USCMA 669, 25 CMR 173. 


PREARRANGED PLEAS—Responsibility of court-martial members 
and defense counsel. 


@ The accused was charged with a three-day un- 
authorized absence, in violation of Article 86, UCMJ, 
failure to obey an order to report to his commanding 
officer, in violation of Article 92, and two specifications 
alleging the larceny of a Government telescope and a 
Government rifle in violation of Article 121. He en- 
tered a plea of guilty to all charges. 

After it had determined that the accused’s plea of 
guilty to the theft of the rifle should not have been ac- 
cepted, the United States Court of Military Appeals 
said: “The second matter which is especially noteworthy 
is that the circumstances suggest that ‘the court sur- 
mised from the accused’s plea of guilty that he had an 
agreement with the convening authority as to the maxi- 
mum sentence and abdicated their function of adjudging 
an appropriate sentence in the case.’ United States v. 
Buckland, CM 394524, decided February 19, 1957. We 
need not make a specific ruling on this point, but it is 
appropriate to point out that there seems to be a dis- 
position on the part of courts-martial, in cases in which 
a plea of guilty is entered and no evidence in mitigation 
is presented, ‘automatically [to] conclude that the ac- 
cused had made a pretrial agreement as to the sentence 
and ... [therefore, they] see no real purpose in their 
devoting time and effort to consideration of an appro- 
priate punishment.’ United States v. Ratliff, CM 
394573, decided February 12, 1957. This disposition 
appears to be connected with a tendency on the part of 
defense counsel to present no evidence, and to make no 
argument, in mitigation when there is an agreement 
with the convening authority on the plea and the sen- 
tence. The latter practice has already brought a num- 
ber of cases to this Court on a claim by the accused that 
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he was inadequately represented at the trial. See 
United States v. Allen, 8 USCMA 504, 25 CMR 8; United 
States v. Elkins, 8 USCMA —, 25 CMR —: United States 
v. Armell, 8 USCMA 518, 25 CMR 17. The issue has 
also been raised in this case. A continuation of these 


trends may require reexamination of the practice of 
negotiating agreement on the plea and the sentence with 
the convening authority. (Italics added). Cf. United 
States v. Allums, 5 USCMA 435, 18 CMR 59.” U.S. v. 
Welker, 8 USCMA 647, 25 CMR 151. 


NAVAL RESERVE LAW 
PROGRAM INFORMATION 


With the arrival of Spring, Reserve officers are again 
demothing uniforms in preparation for annual training 
cruises. This means that it is time for Reserve officer- 
lawyers to start making their plans. With the courts in 
recess over a good part of the country during the summer 
months, many Reserve lawyers find it particularly con- 
venient to take their annual training at this time of year. 
If you are in this category, one of the training periods 
listed below should prove a welcome change from your 
year-round office routine: 

EAST COAST LAW SEMINAR—Great Lakes, Illinois; 

2-14 June 1958. 

Course Instruction will cover Admiralty, the Fed- 
eral Tort Claims Act, and Military Justice. 

RESERVE OFFICERS’ COURSE—Newport, Rhode 

Island; 7-18 July 1958. 

A two-week refresher course in Military Justice; 
advanced course for officers who have attended 
previously. 

WEST COAST LAW SEMINAR—Treasure Island, San 

Francisco; 28 July-8 August 1958. 

Courses in Administrative and International 
Law; Military Justice. 


Each of the above courses is open to all Reserve officer- 
lawyers without regard to designator. Space is limited, 
however, and assignments are made on a quota basis. 
Officers planning to attend are advised to request as- 
signment as early as possible. 

In addition to the above scheduled training courses 
numerous and varied training opportunities are avail- 
able to Reserve lawyers at naval activities within the 
several Naval Districts, and at Fleet and Type Com- 
mand Headquarters on both the East and West Coasts. 
Officers whose past experience has been largely confined 
to duty in a District Legal Office should make every 
effort to take annual training duty at a subordinate in- 
dependent command to qualify for assignment to inde- 
pendent duty in the event of recall or mobilization. This 
type of training duty offers individual officers an op- 
portunity to become familiar with the entire range of 
legal problems which confront the Navy law specialist 
in his day-to-day practice. A complete listing of all 
Naval stations and activities in the continental United 
States, as well as a directory of fleet and type commands, 
is available at your Reserve Training Center. Your 
District Law Program Officer will assist you in arrang- 
ing for your assignment to a training billet. 





to the Editor, The JAG JOURNAL. 





NAVY DOLLARS ARE IMPORTANT 


And so are copies of back issues of the JAG JOURNAL 


Newly commissioned units are in need of extra copies of back issues of the Journal. If you 
have copies of back issues which are in excess of the needs of your command, send them 


YOUR HELP WILL BE APPRECIATED 
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